MINUTES OF THE

BOARD OF COMMISSIONERS

OF THE WINCHESTER HOUSING AUTHORITY
A regular meeting of the Board of Commissioners was convened on March 12, 2007 at 7:06 PM at 13 Westley Street, Winchester, Massachusetts 01890.

The purpose of the meeting was to vote on several motions proposed by the executive director and discuss regular housing authority business.

I. QUORUM

A quorum was declared present based on the presence of the following Commissioners: Anne Bailey Berman, Ann Blackham, Elizabeth Ellis, Robert Fiorenza and James Skahan, Jr.

Other people attending the meeting were: John Greco, Esq., Jim Wise, Richard Rohan, Joseph M. Lally and Joyce Crist, Vice President of the Palmer Street Tenants’ Association.
The Board of Commissioners took the following actions:

II. REPORTS AND DICSUSSIONS

The minutes of the regular meeting held on February 9, 2007 were approved by a unanimous vote of the Board. 

The executive director reported on tenant accounts payable, finance reports, vacancies, and unit turnover. 


Jim Wise, Treasurer of the Westley Street Tenants’ Association reported on the Westley Street Development. He stated that there were no serious problems, and that the maintenance men did a good job this winter clearing the walkways of snow and ice and applying salt and sand. They were required to crack the frozen ice by hand in many cases and shovel as well. They were right “on top” of the snow and ice as it fell, and they worked well as a team throughout the storms.
Joyce Crist, Vice President of the Palmer Street Tenants Association, reported that a coffee hour was planned for the tenants at Palmer Street on March 29, 2007 at 10:00 am. She asked whether there was a no smoking policy in the buildings. 
Chairman Fiorenza felt institution of a no-smoking policy was necessary for the safety of the tenants, and suggested we ban smoking in our buildings and deny admission to smokers. The executive director opined that DHCD may not approve a no-smoking clause in the lease. He felt it would require a change in the state housing regulations. Attorney Greco advised that such a clause may be unenforceable and restricting admissions based on smoking status would not be permissible unless DHCD changed the state housing regulations, which would require a change in state law. 

Elizabeth Ellis reported that the Winchester Housing Partnership Board has not held a meeting since the last Housing Authority Board meeting. The Town Elections are on March 26, 2007, and it is an important election for the Town.
Voted: A request by the executive director to allocate $5,000 from the Management Account to provide tenant recreational, educational and social opportunities was carried by a unanimous vote of the Board.
Attorney John Greco presented options to develop low-income housing in Winchester. He prefaced his comments by stating that there were legal and practical approaches to development. He then outlined several laws that may serve as vehicles to development for the WHA.

Chapter 40A is the so-called Dover Amendment. The Dover Amendment is the common name for Massachusetts General Law (MGL) Chapter 40A, Section 3. This law exempts agricultural, religious, and educational corporations from certain zoning restrictions. It allows a structure that provides certain services to ignore local zoning laws and build the facility it needs to provide those services. The Dover Amendment allows many developers to build facilities that are substantially larger than zoning laws would ordinarily allow or which would be considered inappropriate, by some, for the neighborhood.

Considered by many to be overly broad, the exemption granted by the Dover Amendment has been narrowed somewhat by recent court decisions. While a corporation must merely be nonprofit and legally able to engage in educational activities to be considered a "nonprofit educational corporation," the actual use of a particular facility must have education as the “primary or dominant purpose" to qualify for Dover protection (Whitinsville Retirement Society, Inc. v. Northbridge, 394 Mass. 757, 760 1985).

The Town may impose reasonable restrictions on a development, but there must be a nexus between the restriction and a legitimate public safety and health requirements. This would allow unrelated adults to reside in a unit. DMR/DMH housing clearly falls within the ambit of the Dover amendment.
Comprehensive Permit Law Massachusetts General Law (MGL) Chapter 40B allows a non-profit or for profit corporation to apply to the ZBA for a comprehensive permit that would allow the developer to avoid compliance with local zoning ordinances.

Chapter 40B enables local Zoning Boards of Appeals (ZBAs) to approve affordable housing developments under flexible rules if at least 20-25% of the units have long-term affordability restrictions. Also known as the Comprehensive Permit Law, Chapter 40B was enacted in 1969 to help address the shortage of affordable housing statewide by reducing unnecessary barriers created by local approval processes, local zoning, and other restrictions.

The ZBA may deny, but is not required, a permit if one of the following conditions exists:

1. 10% of the housing stock in town is available to low-income or moderate income households,

2. more than 1.5% of the land area in town is already used for low-income housing,

3. In any calendar year a project represents 3/10 of 1% of the land area under construction.


Zoning ordinances cannot make a project economically unfeasible. If it does, the developer may appeal to DHCD for relief.
Practically speaking, the developer, especially a public agency like the WHA, should try to respect the reasonable requests of the neighborhood. Zoning issues like flooding and public safety will usually be upheld by DHCD’s Housing Appeals Committee and issues such as set-back, side yard requirements and floor/area requirements will usually fail. However, good marketing to the community is important for a successful development.
Type of buildings such as modular building may be more burdensome than stick built construction under Massachusetts General Law (MGL) Chapter 149, the state bidding statute.

The permitting process is as follows on parallel tracks:

1. Apply to the Town for a building permit; or
2. Apply for a comprehensive permit to seek relief from zoning requirements;
3. All Town bodies come in at once to review the development, except the conservation commission;
4. Any Town attaches any economic condition of the development

5. Town can’t “sand bag” a development;

6. Appeal to the Housing Appeals Committee if unreasonable conditions are imposed by the Town.

Second application:
1. Building permit to Conservation Commission;

2. Conservation Commission review;

3. Subject to Department Environmental Protection review.

Attorney Greco stated that 80% of the 40B developments do not go to the Housing Appeals Commission. The Town and developer generally make the project workable.
Issues such as van parking can be addressed by planning and architectural design. Do some preliminary homework by positive marketing to neighbors and Town officials.

The Chairman suggested that we utilize WHA owned property, and that any development should mirror the surrounding neighborhood.

Anne Bailey Berman suggested we look into excess land owned by the Town and non-profit agencies such as the Winchester Hospital and the Archdiocese of Boston.

Elizabeth Ellis stated that 1.5% of any CPA funding would go toward low-income housing

Attorney Greco fielded questions from the Board regarding the earlier discussion of smoking in public housing. He agreed that a lease provision in private housing could legally include a no-smoking provision. However, practically speaking, it represents an enforcement issue. The question remains, will a Judge evict a family for violating a no-smoking clause? Some may others may not.
In public housing, there is not a no-smoking clause in the lease, and it may require DHCD regulation to stop smoking in public housing apartments.

Anne Bailey Berman asked if anyone knew how many houses have been developed by DMR in the recent past and asked how long it would take the WHA to go through the permitting process. Attorney Greco felt the best case scenario was 9 months and the worst case was 18 months.

Chairman Fiorenza discussed his dissatisfaction with the history of bad land deals the Town has negotiated with several developers, and hoped that matters would improve in the future. 

The Chairman announced he was not seeking reelection and that this would be his final meeting as a member of the Board. He offered his services to the Board and the staff after his term expired. The Chairman expressed his appreciation to the Board and the staff for their good work. Anne Bailey Berman and the WHA staff presented the Chairman with two cakes to honor the Chairman’s service to the Town these past five years.

IV. NEXT MEETING
 
The next regular meeting of the Winchester Housing Authority Board of Commissioners will be held on Tuesday April 10, 2007 at 13 Westley Street, Winchester, Massachusetts at 7:00 pm.
There being no further business, the meeting was duly adjourned.

Respectfully submitted,

Joseph M. Lally

Executive Director

